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M3paeTcs npu cogeiicTeBun Accoumaumm

E B PA3 I/l |7| C KAﬂ No 1 (26) 2017 HEKOMMepUeCKuUX OpraHu3aLmii - afBoKaTCKIX

obpasoBaHuii &« MnbANA POCCUICKUX agsokaToB» n HOY
OBO «Poccuiickas akajemus agBokaTypbl U HOTapuaTa»

A B O KA I yPA XypHan ocHoBaH B 2012 rogy.
M3paeTca oanH pas B ABa MecAaua.

XXypHan BK/OUYEH B NepeyeHb peLeH3npyeMbIX HayUHbIX N3aHU, B KOTOPbIX 40/KHbI 6bIMTb ONy6/1MKOBaHbI
OCHOBHble Hay4Hble pe3y/ibTaThbl AUCCepPTaLNi HA COMCKaHWe YYeHOW cTeneHn kaHanaaTa Hayk,
Ha COMCKaHMe yY4eHON cTeneHn 4oKTopa HayK (Cnmcok Bbicwen aTTecTauMoHHON Komnuccun MnmHobpHaykn P®)

PefakyuMoHHbIN coBeT

MpepcepaTens

MWP30OEB lacaH BopncoBuY - JOKTOp IOpPUANYECKUX HayK, Mpodieccop, afBokaT, 3acny>XeHHbI pucT
Poccuiickon depepaumnm, MpesnaeHT Manbaum poccuncknx agBokatoB, pekTop Poccuiickoin akagemun agsokatypbl
n HoTapuata (Poccwiickas ®egepaupns, r. Mocksa).

3amecTuTeNb NpeaceaaTens

BOJIOAVHA CsetnaHa VropeBHa - kaHAMOAT HOPULMYECKNX HAyK, AOLEHT, afBokKarT,
BuLe-npe3ngeHT PenepasibHOl Nanatel agBokaTtoB Poccuiickoin ®egepaunn (Poccuiickas depepauus, r. Mockea).

UneHbl pelakLiMOHHOT 0 coBeTa

Anvnos Hagup Aaun Ornbl - JOKTOpP thuocodmm No opugmyeckum Haykam, COBETHUK npeaceparens
FocyAapCTBEHHOrO areHTCTBa Mo 06CAY)XUBAHMIO FpaXxdaH U coumasibHbIM MHHOBaumsM npu MNpesungeHTe
AsepbaligxaHckoin Pecnybnvikv, 3aBefyrowmii OTAE/EHMEM HALMOHA/IbHOrO 3akOHO4aTeNbCTBa U
MEeXAYyHapOo4HOro npaea VHCTUTyTa no npaeBam 4yesioBeka HauuoHanbHOW akagemnn Hayk AsepbaligkaHa,
3amecTutenb npegcepatens KoHdegepauum opructoB AsepbaigxaHa (AsepbaiigpkaHckas Pecnybnuka, r. Baky);
Bupio ko s MaBen HMKONAEBUY - JOKTOP PUANYECKUX HayK, MPodheccop, 3aBeayowmin kadeapoi
MEXAYHapOLHOro 1 eBPOMECKOro npasa topunanveckoro thakynbteta BopoHEXCKOro rocyfapcTBEHHOTO
yHuBepcuTteTa (Poccuiickas ®epepauys, r. BopoHex);

san EPIM Cbedy - marnctp npasa, npodeccop kagenpbl rpaXxaaHCcKoro npasa 1M eBponenckoro YacTHOro npasa
1 3aBefyloLLmMiA AenapTaMeHTOM YacTHOro npasa MaacTpuxTckoro yHusepcuteTa, MNpesvaeHT HuaepnaHackoi
accoumaumm CpaBHUTE/IbHOTO Npasa, YWieH UCMOIHUTE/IbHOTO KomuTeTa EBponeiickoro 1opnanyeckoro NHCTuTyTa
(HugepnaHgbl, r. MaacTpuxT);

B/IACOB AHaToNui AnekcaHpoOBUY - AOKTOP IOpUAMYECcKUX HayK, npodieccop, npodgieccop kadeapsl
MeXAyHapoLHOro YaCcTHOIO 1 rpakKaaHCcKoro npasa MOCKOBCKOTo rocyapCTBEHHOINO UHCTUTYTa MeXAYHapOaHbIX
oTHOWeHuI (YHuBepcuteTa) MUHUCTEPCTBA MHOCTPaHHbIX Aen Poccuiickoin depepaumm

(Poccwiickas depepaums, r. Mocksa);

BOPoOHOB AnekcaHap AnekceeBUY - AOKTOP OPUAMYECKMX HayK, Npodheccop, aABokaT, npodeccop kadenpsl
rocyZapCTBEHHO-NPaBOBLIX AMCLMNIMH BopoHexckoro cununana Poccuiickoro HOBOro yH1BepcuTeTa
(Poccwiickas ®egepauus, r. BopoHex);

BYAAWHOBWNY Aparnka - AOKTOp npasa, npodyeccop kadenpbl Teopum, uiocodmm 1 coumonornm npasa
topuandeckoro hakynbteta yHusepcuteta r. benrpag (Pecny6nuka Cepbus, r. benrpan);

FAMNolrAHoB Arnekceili MaBnoBuY - [OKTOP HPUAMYECKNX HAyK, aABoKaT, BULEe-Npe3naeHT degepanbHoi nanarbl
apBokaTtoB Poccuiickoli ®egepaunn, MpesngeHT AGBOKaATCKOW nasnatbl MOCKOBCKOI o6nactu

(Poccwiickas ®egepaums, r. Mockea);

rPYALBIHA Tiogmuna KOpbeBHa - [OKTOP HOpUAMYEcKUX Hayk, OOLEHT, aaBokar, npodeccop kadenpsol
rpaXkgaHCKoro npasa lpuanyeckoro dakynsteta PHaHCOBOro yHMBepcuTeTa npu MNpasuTenscTse

Poccuiickon depepaummn (Poccuiickas ®epepaums, r. Mocksa);

EroPblILLEB Cepreii BacU/IbeBUY - [OKTOP COLMO/IONMYECKNX HAyK, NMPOdieccop, NPOpPEKTOp Mo Hay4yHoli paboTe
1 NpakTnke BOCTOYHOW 3KOHOMUKO-IOPUANYECKON 'yMaHUTapHoi akagemun (Poccuiickaa degepauus, r. Yda);

XAHABWMoB HypnaH EpkMHOBMY - AOKTOP npasa, npodeccop, MNoyeTHbIli paboTHMK 06pa3oBaHmsa KasaxctaHa,
nepsblli BUUE-Npe3ngeHT MexayHapogHoro Coto3a (Coapyxectsa) afasokaTos, Npe3ngeHT MexayHapoaHow
accoumaummn aaBokaToB «A3usa VIHopkonnerua» (Pecnybnvka KasaxcraH, r. ACTaHa);

3WHH ApHAT - [OKTOp npasa, npodeccop, pykoBoauTesnb NHCTUTYTA 3KOHOMUYECKOTo Yro/I0BHOMO npasa u
pykoBoguTens kadeapbl HEMELKKOro 1 eBPpONnelickoro yrofloBHOrO npasa Y YronoBHOMoO NpoLecca, MexayHapogHoro
Yro/I0BHOTO MpaBa W CpaBHUTENbHOTO NpaBoBefeHVs YHusepcuTeTa r. OcHabpiok, avpekTop LieHTpa eBponeickux un
MeXAyHapoHbIX UccnefoBaHuin yronosHoro npasa (PepepatmBHan Pecnybnvka Mepmanus, r. OCHabpHok);



KYOPABLIEB Bnagucnas J/leOHUA0OBUY - [OKTOP lOpUaNYeckux Hayk, npodgeccop kadenpbl yronoBHOro npasa
1 npouecca CaHkT-lMeTepbyprckoro nHcTuTyTa (thrmana) Becepoccuinckoro rocyiapCcTBEHHOIO yHBEpPCUTETA
toctuymmn (Poccuiickaa depepaums, r. CaHkT-lMeTepbypr);

MOMENOLWKO Bacunuii AnekcaHApOoBUY - AOKTOP HOpUANYECKUX HayK, npodheccop, aaBokar,

anpektop VHcTuTyTa npasa uMm. . MannHoBcKoro HaumMoHabHOro yHuBepceuTteta «OCcTpoXckas akageMusi»
(YkpauHa, r. Ocrpor);

PAICYNNH AHgpein BUKTOPOBKY - AOKTOP HOPUANYECKMX HayK, AOLEHT, afBoKaT, pyKOBOANUTE b LEHTpa
nccnefoBaHna Npobnem opraHu3auun U AesTenbHOCTU afBokaTypbl EBpasniickoro Hay4Ho-uccnefoBaTesibCkoro
nHcTUTyTa Npobnem npasa (Poccuiickas ®egepaums, r. Yga);

PAxn MBEPagnH KyaT XakyMyxXaHOBWY - LOKTOP HOPUANYECKMX HayK, AOLEHT, 3aBeaytowuii kadeapoii
Yro/I0BHOTO Npasa 1 yrosioBHOro npouecca goakysibTeta rocy4apCTBeHHOro yrnpassieHus n npasa BocTouHo-
KasaxcTaHCKOro rocygapctBeHHOro yHusepcuteta (Pecnybnnka KasaxcrtaH, r. YcTb-KameHoropck);

Po o punTEC XO0Ce HOPOHbLA - AOKTOP NpaBa, afBoKaT, AVPEKTOP LieHTpa IpUaNYecknx 1 3KOHOMUYECKUX Hayk,
npocpeccop npasa gpakysibTeTa 3KOHOMUKW Y ynpaB/ieHnsa A30pCKOro yHMBepcuteTa

(Pecnybnuka Moptyranus, r. MNoHTa Jensraga);

CAuTAp >« n EB Bagma BnaanmMmmpoBuy - OKTOP HOpUanMYEecKUX Hayk, npodpeccop, 3amectuTe b 3aBeyoLero
kadefpoi cyaebHOn BnacTu, NpaBooXpaHUTeIbHOM U NPaBo3aluUTHON AeATeNbHOCTN Poccuiickoro yHMBepcuteTa
APYyx6bl HapogoB (Poccuiickas ®egepaums, r. Mocksa);

xBAH JleoHug BopuncoBud - kaHAUAAT OPUANYECKMX HAyK, AOLEHT, PYKOBOAWUTE/lb aHA/TMTUYECKON CTyXObl
afBokaTCKoW hMpMbl «A3130B 1 NapTHepbl» (Pecnybnvka Y36ekncTtaH, . TalKeHT);

LUAMMEBA Po3anvHa BacunbeBHa - JOKTOp opuanyeckux Hayk, npogeccop, npodeccop kagenpbl Teopun v
ncTopun rocygapcrtea u npasa Poccuiickoii TamoxeHHol akagemunn (Poccuiickas ®epepauus, r. Jliobepupbl);

LW AKMPoB Tumyp PaBunibeBud - marucTp npaea, NpaBOBOW COBETHMK Nporpammbl no EBpone
MexpayHapogHoli komuccuu opuctos (LUseliuapus, r. )KeHeBa);

toPLEB Ceprein CepreeBud - fOKTOP IOpUANYECKUX HayK, npodeccop, aaBokart, npodyeccop kadegpbl
afBokaTypbl 1 NPaBoOOXpaHUTENbHO AeATenbHOCTN Poccuiickoin akageMun afBokaTypbl 1 HOTapuaTa
(Poccuiickan degepaums, r. Mockea);

AHI CaliMOH Hrai MaH - MarucTp npasa, npodgyeccop puandeckoro akynbTeta YHnBepcuteTa FOHKOHra,
apBokat (TOHKOHT).

PepakunoHHas Kosinierus

rNaBHbIN pegakTop
PATynuH AHgpeit BUKTOPOBKY - AOKTOP HOPUANYECKMNX HAYK, AOLEHT.

UneHbl peakLMOHHOW Konnernm

KAyPAKOBA Mapusi BUKTOpPOBHa - KaHAMAAaT pUANYECKUX HayK, 3aBefytollas OTAE/I0OM Hay4YHbIX Nybnnkauuii;
KynAlnH AnekcaHgp BnagmmMmmpoBud - pykoBOAUTES b pefakUnMoHHO-n3gatensckoro LeHtpa EBpA3HUNIIIT,
METPoB AmMunTpunii BAyecnaBoBuY - pykoBOAMTE b OTAE/Aa HOBOCTEN;

Monsanckas BepoHuka BnagMmupoBHa - nUTepaTypHblii pefakTop;

PATYnnHA nHgmpa TarmposHa - NMOMOLLHVK [fTaBHOTO pefakTopa;

PAPxyTAnHOB AnHap viHCcypoBuY - pykoBoautesns [T-otgena EBpASHUNIII.
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YITOJTOBHO-NIPABOBAA SAWLNTA AABOKATA: HEOBXO4VMbl HOBAL NI

Llenb: PaccmMoTpeHne npo6iembl NOBbILWEHUS 30hheKTMBHOCTY 3aKOHOAATENbCTBA B YacTU Yro/I0BHO-
NpPaBOBOI OXpaHbl IMYHOCTU a1BOKATOB KaK y4aCTHUKOB Cy0MNpPOM3BOACTBA.
MeTogonorusi: ABTopamy NPUMeEHANNCh POPManbHO-IOPUANYECKUIA, CPABHUTE/IbHO-NPABOBOM, UCTO-

PUKO-NPAaBOBON M CTAaTUCTUYECKUA METOABL.

PesynbTaTbl B cTaThe chOopMynnpoBaHbl 3aKOHOAA T E/bHbIE NPEeAIOXKEHNS MO BHEAPEHUIO creunanb-
HbIX HOpM OcO6eHHOI YacTu YrofoBHOro Kogekca P®, npegycmaTpuBaroLLMX OTBETCTBEHHOCTD 3a Mnocsra-
TeNbCTBa Ha XXN3Hb U 300POBbEe a[IBOKATOB, a Takke 3a BMELLATeNbCTBO B 8/BOKATCKYIO AeATeTbHOCTh.

HoBun3Ha/opUrmHasIbHOC T b/LEHHOC T b: CTaThs 06/1a4aeT BbICOKON HaYy4YHOW LEHHOCTbIO, MOCKO/IbKY CO-
JEepPXVUT BaXKHble 471 HAYKU U NPaKTVKA BbIBOAbI U NPEANIOKEHUS.

KntoueBble c/ioBa: aABokaT, afBOKaTypa, COCTA3aTENbHOCTh, NOCAraTe/IbcTBO.

Bikov A.V., Tokmakov A.A.

CRIMINAL LEGAL PROTECTION OF THE LAWYER: INNOVATIONS ARE NECESSARY

Purpose: Consideration of a problem of an effektivization of the legislation regarding criminal legal pro-
tection of the identity of lawyers, as participants of legal proceedings.
Methodology: Authors applied legallistic, comparative and legal, historical and legal and statistical

methods.

Results: In article legislative offers on introduction of the special norms of the Special part of the Criminal
code of the Russian Federation providing responsibility for infringement of life and health of lawyers, and also

for intervention in lawyer activity are formulated.

Novelty/originality/value: Article has the high scientific value as contains conclusions and offers, impor-

tant for science and practice.

Keywords: lawyer, legal profession, competitiveness, encroachment.

Akagemuk B.C. HepcecsHL, cnpaBef/iMBO YTBEPXK-
Jas, 4TO npouecc opmMupoBaHUs 3PHEKTUBHOMN
MpaBoOBOWM CUCTEMbl HEOTHLEMJ/IEMO CBSI3aH C afeKBaT-
HbIM, AICHbIM W OMNpeesieHHbIM (hopMyIMpPoBaHUEM
B BUJE HOPM 3aKOHOAATENbCTBA CNOXXUBLLUUXCA WA
cknajbiBatoLmxcs opMm 1 HopMm npasa [9]. Hapy-
LLIeHMe 3TOro CTPOroro rpasusia Hen3beXkHOo BredeT
aucbanaHc B pa3BUTUMN OOLLIECTBEHHbIX OTHOLLEHWA.
OfHa n3 chep coUManbHOM AesATeNbHOCTU, TAe pas-
Hble BO3MOXXHOCTU Y4YaCTHWUKOB rapaHTUpPYIT crnpa-
Be/INBOCTb B PeLleHu BOMPOCOB, - 3TO Npasocyaue.
Korga B KOHKpPETHOW CUTyauuu rocyfapcTBoM orpa-
HMUMBAIOTCA CBOGOAA YesnoBeka, Mpepdesibl OCyLlecT-
BMIEHWSA UM NpaB 1 3aKOHHbIX UHTEPECOB, BaXKHelLLee
3HayeHVe npuobpeTaeT cTaTyc Auua, npodeccuo-
Ha/IbHO OKa3blBaloLlero aToOMy rpakaaHuHy KBanu-
GhryunpoBaHHYO KOpUANYECKYO0 nomolb. B Poccmm
Takue npoceccmoHasbl NOABUMNCL NLLb B 1864 rogy
C POXX/[AEHMEM POCCUIACKON aaBoKaTypbl. V3y4yeHune
3BOJIIOLMN OTEeYeCTBEHHOIO 3aKOHOATe bCTBA, Pery-
NINPYIOLLLErO0 BOMPOCHI OKa3aHUS KPUANYECKON Mo-
MOLLM afBOKaTaMM, NOKa3bIBAET [BE MHTEpPeCHbIe TEH-
JeHuunu. Mepuogbl paclIMpeHUss KOMMeTeHUUN aj-
BOKATOB XPOHOJIOTMYECKM coBMNafjann c pasBUTUEM
MHCTUTYTOB FpaykgaHcKoro obuiectsa. 1 Hao60poT:
MOHW>KEHWE peasibHOM pPonn TakuUX 3aliMTHMKOB B
MpaBornpuMeHUTESILHOM MpoLecce MPOUCXOANIIO Ha

68

(hoHe ToTanuTapmsaumnn. Tak, 153 roga Hasag B Poc-
cun nonyunnm cuny CypebHble ycTaBbl [12], Kap-
AVWHaNbHO npeob6pasuvBLLVe OTevecTBEHHOE CYyA0Y-
cTpolicTBO. Bnarogaps aTOMy B yrofIoBHOM CyA0Mpo-
M3BOACTBE Obls1a OpraHN30BaHa cUcTeMa NPUCAXKHbIX
MOBEPEHHbIX, CTaBLlass MPO0O6pPa3sOM COBPEMEHHOW
afiBokatypbl. OKTsabpbckas pesonouma 1917 roga
He TO/IbKO MOKOHYMNA C CyLlecTBOBaBLUE cyaeOHOM
CUCTEMOIA, HO U 3HAYNUTE/ILHO YManuaa cTatyc rnpo-
theccMOHanbHbIX 3aLUTHUKOB B YTO/IOBHOM MpoLiec-
ce [10]. Tenepb K 3TOW PO AOMYCKANWUCb NOObIe
JeecnocobHble rpaXkaaHe (06LLLeCTBEHHbIE 3aLLLMTHU-
KK), a caM afBoKaT, ecim 1 HasHavancsa B cygebHOM
npouecce, T0 HeB6pe>XXHO UMeHoBancsa «YK3» - uneH
KONMernm 3aumMTHUKOB [5].

Bo3poxkeHne NHCTUTYTa afIBOKaTypbl CTano BO3-
MO>XHbIM /INLLb B CUTYyaLMK ocnabneHmnsa TotanuTap-
HOro AaBfieHUs B CTPaHe co BTOPOIA NOM0BUHbLI 1950-
X rogoB, Korga 6buim npuHaTel YK PCOCP 1960 r.,
a Takke lNMonoxxeHne 06 agsokatype PCOCP [4]. He-
CMOTPSA Ha 3TO, BMNJIOThH A0 KOPEeHHbIX rnpeobpa3oBsa-
HUIA nocnegHero gecatuneTna XX Beka, 3alluvLlas
MHTepechbl rpakaaH, afiBoKaTtbl B O4UHOYKY NPOTUBO-
CTOSI/IN PEnpeccMBHON MallnHe rocygapcrea. B Ha-
CTOSILLlee BpeMsl B CTpaHe AeMCTBYHOT pas/iNyHble
rnpaBo3allnTHble OpraHu3aLun, Haauyne KOTOpbIX
He ymansieT ponu afBoKaTa KaK [/laBHOW qmrypel,



EURASIAN

npoueccyasbHO YNO/IHOMOYEHHO oTcTavBaTh Mpa-
Ba rpaxkgaH. Npn atom paboTa alBOKaTOB HepeaKo
cBsi3aHa C KOHMJ/IMKTHbIMW CUTyauMsaMU, a MHoraa
U JINYHBIM PUCKOM, YTO MOBbILLIAET UX BUKTUMMU3A-
uuio [6].

B 3TOIn cBS3M cnedyeT roBOPUTbL M O APYroi 0Cco-
6eHHOCTU. TakK, NpU MU3YyYeHUWN Yroy0BHO-MPaBOBbIX
HOPM, OXPaHSALLUX XXN3Hb N 300P0OBbLE Mpodeccu-
OHaJ/IbHbIX YYaCTHUKOB Cy[OMNPOU3BOACTBA, BbISCHS-
eTcs, 4YTo TPagMLUOHHO >XU3Hb W 300POBbE afBoO-
Kata 3aliuulieHbl YrofoBHbIM 3aKOHOM MO-UHOMY,
HeXXesim Te >Ke 6Gnara NpeLaCcTaBUTENer CTOPOHBI
06BMHeHUA. Hanpumep, HOpMbl MEPBbLIX YrosoB-
HbiX KofekcoB PCOPC (1922, 1926 rr.) Hanpsmyto
HEe yrnomuHanu cygei, NpoKypopoB, crefoBaTenen
M afBOKATOB Kak rotepneswnx. OfHaKO B KayecTBe
oTdaryatowlero 06CTOATeNbCTBA MPU3HaBasacb «BO3-
MO>XHOCTb HaHECEHUS COBepLUEeHUEM MPecTyn/ieHUs
yuiepba wmHTepecam rocygapcrsa MNu TPYAALWUNX-
cd, XOTS Obl NpPecTynsieHne U He ObII0 HanpaB/eEHO
HEMocpeLCcTBEHHO MPOTUB WHTEPECOB rocyjapcTsa
nnu Tpygawmxca» (n. «o» ct. 47 YK PCOPC 1926 r.).
Kpome TOro, rnocsraTefnibCTBa Ha COBETCKUX [AOSK-
HOCTHbIX NINL, HA NPaKTUKe KBaIMpuumnposasnucb no
cT. 588 YK PC®CP 1926 r. KaKk TePpPOPUCTUYECKMNIA
akT [8]. B oTnnume oT npeLuecTBEHHNKA YTOMNOBHbIN
Kogekc PCOHCP 1960 r. HanpaAMylo npeaycMoTpen
OTBETCTBEHHOCTb 3a MPECTYN/IEHNS MPOTUB CyAen W
COTPYLHUKOB NPaBOOXpPaHUTENbHbIX OPraHoB. Takue
rnoTepnesLlne yNnoMMHaNNCbL B cTaTtbax 1762 n 1912
YK PCOPC 1960 r. Kpome TOro, B ctatbe 102 gaHHO-
ro Kogekca mosiBUACS MYHKT «B», MpegycmaTpuBa-
OLWMIA YOUNIACTBO NnLLA B CBA3U C BbIMO/IHEHUEM UM
CBOEro cny>kebHoro gonra wmam ero 67n3KUX pog-
CTBEHHMKOB, a TakKXXe UHbIX UL, YOUICTBO KOTOPbIX
COBEPLLEHO C Lie/Ibl0 BOCAPEMNSATCTBOBATL 3aKOHHOM
[eATe/IbHOCTM YKa3aHHOro AO/IXXHOCTHOrO Nnua.

Ha cerogHAWHWI feHb OEUCTBYIOLWLUINA YTON0B-
HblA KOogekc PP mpsAMO paccMaTpuBaeT >XU3Hb Cy-
ObW, MPUCAXKHOIO 3acefaTens UM UHOro NnLa, yya-
CTBYHOLLEro B OTNPAaBAEHNN MPABOCYAMNSA, KaK O0bEKT
YrONOBHO-MPaBoBOi oXxpaHbl (CT. 295-296 YK P®).
OfHako, oueHMBas MpaBoONpPUMEHUTENbHYO MNpak-
TUKY, Y4eHble OTMEeYaloT, YTO AeATe/IbHOCTb ajiBokaTta
ropasgo mpe, 4YeM y4dacTume B CyeOHbIX npoueccax.
B KOHKpeTHbIX cny4yasx npu o6Hapy>XeHuwn Tpyna
aflBoKaTa C Mpu3HaKaMW HaCW/IbCTBEHHOW CMepTu
MHULIUUPYETCA YIro/I0BHOE Npec/efoBaHne Nuilb no
cT. 105 YK P®, TO ecTb OTCYTCTBYET «MOBbILLIEHHAA
OTBETCTBEHHOCTb 3auimuiaemoro nuua» [13, c. 54].
Takune ob6cToAaTeNnLCTBa 06ycnaBnmMearoT BOMNPOC O CO-
OTBETCTBMWU YrO/IOBHO-MPAaBOBOM 3alMThbl afBOKaTa
U opyrmx NpoeccnoHanbHbIX yHacCTHUKOB CyAoMnpo-
M3BO/ACTBA.

> 1(26) 2017 <

ADVOCACY

OTeyecTBEHHasA MpaBoOBas Hayka 4allle BCero
paccmaTpuBaeT rnpo6semMbl OTBETCTBEHHOCTU 3a He-
[06pOCOBECTHOE OCYLLEeCTBNIEHNE afBOKATCKOW [Je-
ATENbHOCTU. OAHAKO TEOPETUYECKMM W MNpakTunye-
CKMM npobnemam 6e30MacHOCTU afBOKATOB, YNEHOB
MX CEMEN, a TaKXXe OCMbIC/IEHNIO MPOTUBOAECTBUSA
BMeLLIaTe/IbCTBY B aflBOKATCKYIO AeATENbHOCTb YAens-
eTcA HeJOCTaTOYHO BHUMAHMUS.

Tak, no ceegeHnam W.J1. TpyHosa, B 2000-2014 rr.
B Poccuum npoTuB afBOKaTOB ObINO COBEPLUEHO 6onee
70 yOMIACTB U TSHXKKUX MpecTynieHuii [14]. 3a 2016 .
TO/IbKO B XabapOBCKOM Kpae OT MpPecTyr/ieHui npo-
TWUB NNYHOCTWU NocTpaganu 3 agsokarta (ct. 105, 119
YK P®). MNpuyeM HacuUNbCTBEHHbIe MpPecTyn/eHns
B OTHOLUEHUW Ccyaei, MPOKYPOPOB W CriefoBaTene
He coBepwanucek (Mo gaHHbIM WMHGOPMaLUOHHOIO
ueHTpa YMB/ Poccmnm no Xabaposckomy Kpato). Mo
MHEHWIO YYaCTHUKOB KPYr/10ro cTosa, opraHnU30BaH-
Horo 1 mapTta 2016 roga Komuccuen AOBOKATCKOM
nanatbl r. MOCKBbI MO 3aLinTe MPogeccUoHasIbHbIX
M couMasnbHbIX MpaB afBOKaTOB, YMC/IO HapYLUEHWA
M rocaraTenbCTB Ha NpaBa afiBOKaToB 3a rocnegHee
BpeMs He yMeHbLUuaeTcs [14]. OgHako B cuiy cnewm-
hnyHoro cratyca agsokaTa 60MbLUMHCTBO Mocsra-
TeNbCTB Ha €ro >XU3Hb, 340P0BbE, MMYLLLECTBO, a Tak-
»Ke TallHy He CBA3bIBaeTCA opraHaMmu npegsapuTesb-
HOTO CreACTBMSA C NPOecCMOHasIbHOM AesATesIbHO-
CTbl0. DTO 00YC/IOBNMBAET KakK 3HauYUTESIbHYH Na-
TEHTHOCTb COBeplUaeMbIX MpPecTyrnaeHu [7], Tak n
X HEKOPPEKTHYIO KBa/TMUKALNIO.

Cnepyet 3aMeTUTb, YTO MO CMbICAy CT. 18 depge-
panibHOro 3akoHa «O6 aABOKaTCKOW AeATENbHOCTU U
aflBoKaType» rocyfapCcTBO He TO/IbKO ob6ecrneyunBaeT
BO3MOXXHOCTb CBOOOAHO 3aHMMaTbCsl 3aKOHHOW aj-
BOKATCKOW [AeATeNbHOCTbI0, HO W rapaHTupyeT 6e3-
OMacHOCTb afBokKaTta, YNIEHOB ero CembW, HernpuKoc-
HOBEHHOCTb OT MOCAraTeflb,cTB NMPUHALNEXKALLLETO UM
MMyLLlecTBa. 3a4acTyto B YrO/IOBHOM U aMUHUCTpa-
TUBHOM MpoOLEecce afBOKAT MPOTMBOCTOUT TEM >Ke
rocyfapcTBeHHbIM OpraHam, Ha KOTOpble BO3/10XKeHa
06513aHHOCTb €ro 3awmuiatb. ITO0 OOBACHAET CNOXK-
HOCTWM B MPaKTUYECKOW peannsaunm npeanmcaHmnii
3aKoHa. Hanpumep, Mepbl Mo 3asB/eHUIO afBokaTta o
MOCTYNUBLUMX Yrpo3ax B CBA3U C y4yacTUeM B YrosioBs-
HOM fefie NMPUHUMAIOTCA TEM >Xe NpPaBooXpPaHUTESb-
HbIM OpraHom, KOTOpbI 06ecneyrBaeT OrnepaTmMBHOE
COMPOBOXXJEHWE MO TakOMY YroslioBHOMY feny. XOTs
afBoKaT (3alWMNTHUK) 1 yITOMUHaeTca B M. 4 4. 1cT. 2
®depepanbHOro 3akoHa «O rocyaapcTBEHHOW 3aluTe
noTepnesLUNX, CBUAETENEN N UHbIX YYACTHUKOB Yro-
JIOBHOTO Cy/10MPOM3BO/ACTBAa», HO MPUMEHEHNE COOT-
BETCTBYIOLLMX MEP 3aLLMTbl Ha MPaKTUKe 3aTpyaHAeT-
cs1 TeM 0BCTOATE/ILCTBOM, UTO B C/lyyae UX peannsaumu
a/lBOKaT cam nonajaeT B 3aBMCUMOCTb OT MPaBOOX-
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paHuUTenbHbIX opraHoB. C aHanornyHbIMW TPYOHO-
CTAMMW CTaNIKMBaeTCH 3alLUTHUK Mpu 06>KasioBaHUU
[LeNCTBUIA [OMKHOCTHBIX SINL,, BMELLIMBAIOLLLMXCS B €70
[eATenbHOCTb [2]. MOXKEeT n 3TO He yManAaTb COCTA-
3aTesibHOCTb B rpouecce? OTBeyvad Ha 3TOT BOMPOC,
OTAe/bHble WMCCNeaoBaTeNnn npegsarain U3MeHUTh
YrO/IOBHbI 3aKOH B YacTW MOJIOXKEHWU cTaTein 296 n
298.1, NOMEHSAB B HUX TEPMUH «3aLLUTHUK» Ha «af-
BokaT» [3]. OgHaKo, Ha Hall B3rnsf, Ha3pes MOMEHT,
yTObbI BOCMO/IHUTbL MPaBOBble NPOGesbl B AENCTBYHO-
LeM YrofloBHOM 3aKOHE HOBbIMWU cTaTbaMU 294.1 n
295.1, npefycMOTpPeB OTBETCTBEHHOCTb HE TOJIbKO 3a
He3aKOHHOe BMEeLLIATeNIbCTBO B afjBOKATCKYHO AeATe b-
HOCTb, HO M 3a NOCAraTeNIbCTBO Ha >XM3Hb, 300PO0BbLE,
cBO6OAY afBOKaTa U YJIEHOB €ro ceMbn. B aTUX Lienax
npuMeyaHmem K cT. 294.1 YK P® npepgnaraetca pasb-
ACHWUTb, YTO MOJ BMeLlaTeNlbCTBOM B AeATeNIbHOCTb
aflBoKaTa crneflyeT NOHMMaTb He3aKOHHOe co3faHue
NPenaTcTBUIA NS BbIMNOSIHEHWS afBOKAaTOM CBOUX
0653aHHOCTE, MNPefyCMOTPEHHbIX 3aKOHOM, Mpu
3TOM MPeAyCMOTPETb TakKoe CTPOroe HakasaHue, Ka-
KOe CMOXXeT o6ecreymBaTh YrosioBHO-MPaBOBYHO Mpe-
BEHLIMIO COBEPLLEHUS MOAOOHbIX NpecTynieHni [11].
BBuay aTtoro BMaMTCA pasyMHbIM B KayecTBe OCHOB-
HbIX BMAOB Haka3zaHWA MPUMeHATbL LWTpad U nuule-
HMe ceobogpbl. C ydyeToM 3TOro cratbu 294.1, 294.2 YK
P® npepgnaraeTca N3NOXXMTb cnegyrowmm ob6pasom:

«CT. 294.1. BmeLUaTe/IbCTBO B OCYLLLECTB/IEHWE af-
BOKATCKOM AeATe/IbHOCTU

1. BMelLaTesIbCTBO B AeATE/IbHOCTb aZBOKaTa npu
OCYLLLeCTBNIEHUN UM NPOGeCCNOHANBHON AeATesbHO-
CTW B paMKax rpaXkgaHckoro, aiMUHUCTPaTUBHOIO U
apbuUTPaXKHOro cyfonpon3BOACTBa - HaKa3sblBaeTCcs
wTpadomM B pasmMepe OT CTa ThICAY [0 TPEXCOT ThICAY
pyonei.

2. BmeLwlaTenbCTBO B AeATeNbLHOCTL afiBoKaTa npu
OCYLLLeCTBNIEHUN UM NPOEeCCNOHANBHON AeATesbHO-
CTW B pamKax YrosioBHOro cyfornponsBofCcTBa - Ha-
KasblBaeTcs LWTpadoM B pasmepe OT CTa TbiCAY [0
NATMUCOT TbicaY py6aelt Uam nuieHnemM cBobojpbl Ha
CPOK 10 TPex NeT.

3. [OesHunsa, npegycMOTPeHHble YacTaMu nep-
BOM WM BTOPOW HacTOsILLEel CTaTbW, COBEPLUEHHbIE
NNLOM C UCNOJIb30BAHUEM CBOEro C/Ay>XebHOoro rno-
NOXKeHUs, - HakasblBalOTCA /INLLIEHMEM CBOGOAbI Ha
CPOK OT YeTbIpex 40 CeMU NeT.»

«CT. 295.1. Yrposa wnAu HacWbCTBEHHbIE Aeii-
CTBUSA, MOCAraTeNIbCTBO Ha XXM3Hb afBoKaTa
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2. JesiHne, nMpegycMOTPEHHOE 4acTbi MEepBOWA
HaCTOSALLEN CTaTbW, COBEPLUEHHOE C MPUMEHEHVEM
HacWu/INs, He OMacHOro ANns >XU3HW WAN 340P0BbSA, -
HakKa3blBaeTcs /INLLIEHEM CBOGOAbI Ha CPOK A0 Ns-
TN NeT.

3. [JesiHue, mMpegycMOTPEHHOE 4acTbi MEpPBOWA
HacTosILLEer CcTaTby, MOBJEKLUee TsHKKMe nocneq-
CTBUS, - HaKa3bIlBaeTCA NMLIeHNEM CBOBObI HA CPOK
OT LecTU A0 ABeHaALaTu JieT.

4. NesHunsA, NpeayCcMOTPEHHbIe YaCTAMMW MepBo,
BTOPOW WM TPeTber HacTosiLeld cTaTbW, COBEPLLEH-
Hble IMLOM C MCMOIb30BAHMEM CBOEro C/y>Ke6HOoro
MONOXKEHUSA, - HaKa3blBAlOTCA JIMLLEHUEM CBOGOAbI
Ha CPOK OT BOCbMW [0 MATHaALATU NeT.

5. MNocAraTtenbCTBO Ha »XU3HbL agBoKaTa, Y/IeHOB
ero CemMbM B CBSI3WN C OCYLLLECTBNEHWEM a[BOKaTCKOM
feATeNlbHOCTU NGO M3 MecTU 3a TaKyl AesaTesib-
HOCTb - Haka3blBaeTcs /inLeHeM cBO6OblI Ha CPOK
OT flecATU [0 ABajauaTn Net IM60 NMOXXU3HEHHbIM NU-
LieHneM cBO6OabI.»

KOHEYHO, Hay4HbIA MOUCK HaAnexawux yro-
JIOBHO-MPaBOBbIX CPeACcTB MPOTUBOAENCTBUA NPECTY-
NnjaeHnAM, CoBepLUaeMbIM B OTHOLLEHMNN a[lBOKATOB B
CBSI3U C UX MPOECCMOHANIbHOM AeATesIbHOCTLIO, He
McUyepnbiBaeTCA WUCKNOUUTENILHO paccMaTpuBaeMbl-
MU acrektamu. Bmecte ¢ Tem, fymaeTcsi, 4to Mup
M cornacue B 06LLECTBE HE MOTYT OblTb AOCTUTHYTbI
VUCK/TIOUYNTENBHO penpeccuBHbIMU MepamMu. B obLue-
CTBe, e CTPOrocTb 3aKOHOB HUBE/INPYETCA WUX WUC-
K/TIOUNTENbHBIM  HEBbIMOJ/IHEHNEM, MPaBONoOpPALOK
HEBO3MOXeH. HanpoTuB, NOCTPOEHWe MNpPaBOBOro
rocyjapcrsa HarnpsMyr 3aBUCUT OT pPasBMUTOCTU
MHCTUTYTOB FpadKAaHCKOro o6LiecTsa, MpuU3BaHHbIX
3awmuiatb MHAMBMAYymMa. MecTo U BO3MOXXHOCTU
aflBOKaTOB B CUCTEME YroJIOBHOIO, FPaXXAaHCKoro u
aAMMHUCTPATUBHOIO CyAOMpPOM3BOACTBA HANMPAMYHO
B/INAIOT Ha 3aKOHHOCTb MPUHMMAEMbIX B/1ACTHbIMU
opraHammn peLueHuin. B cBa3mM ¢ aTum peanmsayms
NpUYHLMNAa CoCTA3aTe/IbHOCTU CyA0MPOnU3BOACTBA He-
MbIC/IMMa 6e3 0becrieyeHUs peasibHbIX rapaHTUn 6e3-
onacHoCcTU AN NpeacTaBuUTesiet 06enmx CTOPOH Npo-
Liecca. BmecTe ¢ TeM pa3paboTka npaBoBbIX peLUeHni
JO/MKHa MCXOAUTb U3 OO0BEKTUBHO Ha3peBLUEel Mo-
TpebHOCTU MOfepHU3aLun TPaLULMOHHO CNOXKMB-
LLINXCA N 3aKOHOLAaTes/IbHO perfiaMeHTUPOBaHHbIX Ha
MPOTSXKEHUN 3BONKOLMM MPaBOBO cncteMbl Poccum
06LLIECTBEHHbIX OTHOLLEHU [1].

1L ¥Yrposa y6uiicTBoM, MpUYNHEHVEM Bpeja 340FlpucTaTeiiHbliii 6UGAnorpagmnUeckmnii Crimcok

POBbIO, YHUUTOXKEHMEM WU MOBPEXAEHNEM WUMY-
LLIecTBa B OTHOLLUEHWM afiBOKaTa, a PaBHO ero 6/IM3KnX
PO/ACTBEHHWKOB B CBS3U C OCYLLLECTB/IEHWMEM afBOKAT-
CKOW [esiTe/IbHOCTU - HaKasblBaeTcs WITPaom B pas-
Mepe OT CTa 40 MATUCOT ThicAY py6eid.
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